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Vol 9 2005 the edinburgh law review of priorities of floating securities and other rights in security granted by companies (i) registered in Scotland, and (ii) registered in England and Wales or overseas in respect of assets located in Scotland with a view to reform. While the SLC was not specifically asked to consider the viability of the floating charge, 10 the report presents an insight into the SLC's attitude to the floating charge.The English Law Commission's (LC) terms of reference were essentially the same as those for the SLC. 11 However, it was handed a further remit. First, the LC was asked to consider whether the company charges registration scheme should be extended to include "quasi-security" interests such as conditional sale transactions, retention of title clauses, hire-purchase agreements and finance leases. Secondly, it was also made responsible for investigating whether the company charges registration scheme should be expanded to comprise securities and "quasi-security" interests granted by unincorporated businesses and individuals over property other than land.
Although the LC principally made recommendations relative to the company charges registration scheme, it also provided an exposition of its views on the future of the floating charge within England and Wales. For this reason, its views are of note for the purposes of this article.
C. SUMMARY OF THE SLC'S AND LC'S VIEWS ON THE FLOATING CHARGE (1) The SLC recommendations
In its final report, the primary recommendations of the SLC were that (1) the Register of Charges 12 be converted into a Register of floating charges; 13 and (2) the current transaction-filing system be retained, whereby a floating charge is created on its registration with the Registrar of Companies. It was recommended that (a) the existing triple sanctions of (i) invalidity/nullity, (ii) acceleration, 14 and (iii) the liability of the company and its officers to a daily default fine 15 and (b) the twenty-one-day time limit for registration both be removed. 16 Therefore, it is evident from the SLC's Report that it is of the belief that the floating charge should continue to form part of the law of Scotland.
(2) The LC recommendations
The LC's Consultation Paper in relation to the registration of charges by companies recommended wholesale alterations of the existing charges registration regime. As in the case of the SLC, its recommendations are interesting for the purposes of this article to the extent that they reveal its attitude towards the floating charge. The LC has advocated the replacement of the floating charge 17 with a new category of charge, namely the fixed charge coupled with a licence to deal. 18 In essence, the floating charge would be substituted by a fixed security over all of the property, assets and undertaking of a company, including goodwill, uncalled capital and called capital, not yet paid, with a licence to deal with the collateral by virtue of new rules on attachment of such security. Such a bold recommendation is attributable to (1) the difficulty with which the floating charge adapts to noticefiling systems of charge registration (which the LC proposed in its report), (2) the limited commercial function served by the floating charge as a result of the introduction of the Enterprise Act 2002, and (3) the views of Goode.
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D. THE PRACTICAL FUNCTION OF THE FLOATING CHARGE IN ENGLAND AND WALES AND SCOTLAND (1) England and Wales
In England and Wales, prior to the 1860s, bondholders (i.e. lenders) providing debt capital to companies could rely only on the mortgages of land and goods or pledged goods in order to securitise their advances. This lack of security was insufficient to satisfy the requirements of lenders and companies in the dynamic era of the Industrial Revolution. 20 This was due to the fact that the bulk of most companies' assets was comprised of fixed plant, equipment, tangible assets, etc, 68. 20 For excellent introductions to the history of the evolution of the floating charge in England, see Gough,
Company Charges, note 3 above, 102-108, and Pennington, "Genesis of the floating charge", note 3 above.
Vol 9 2005 the edinburgh law review which could not easily be securitised without the use of the pledge security device, with all of the practical problems which this entailed. To be competently effected, a pledge involved the borrower surrendering possession of the property to the lender. Moreover, and more importantly, a borrower had no power to deal with the pledged goods, being subject to a fixed charge. Every time an item of stock was sold, a partial discharge would be required from the chargee. 21 The property of the borrower and the pledged goods over which possession had been relinquished by the borrower, formed a minimal proportion of the value of the entire assets of the company. The Roman Law concept of the hypotheca, 22 which was similar to the floating charge, had already been rejected in England. 23 The question was how the circle could be squared by enabling lenders to obtain some form of security encompassing the circulating body of a company's assets, in order to satisfy commercial demand. It was to this problem that the English courts turned their attention in the seminal cases of Holroyd v Marshall, 24 Re Panama, New Zealand, and Australian Royal Mail Co 25 and others 26 in the 1860s and 1870s.
The result of these cases was the emergence of the floating charge in England via the intercession of equitable principles. Thus, from the 1870s onwards, it was possible for a company to grant a security over its entire assets, including future assets. However, the nature of such a charge was not so much a fixed charge coupled with a licence to deal, but a charge which hovered above the whole of the circulating stock, assets and undertaking of a company, from time to time, which could be disposed of or added to by the company in the ordinary course of its business as it saw fit.
27
The traditional approach adopted by lenders and their advisers in England was to obtain floating charges in gremio of a debenture deed, as a means of taking 21 Otherwise, the seller would have been in breach of the Sale of Goods Act 1893, s 12, which provided that goods were sold subject to an implied warranty that they were free from any charges or encumbrances in favour of any third party, not declared or known to the buyer before or at the time when the contract was made. 22 J Inst 4.6.7 and D 20.1.34. pr. It is a moot point whether the hypotheca, which enabled a debtor to pledge corporeal moveables without delivery of the same to the creditor, was ever available in terms of Scots law. See Steven, "Rights in security over moveables", note 5 above, at 336. [1910] 2 KB 979 at 999 per Buckley LJ. For a review of the theoretical bases of the nature of the floating charge, see Ferran, "Floating charges", note 3 above, and S Worthington, "Floating charges: An alternative theory" (1994) 53 CLJ 81, which reviews the "defeasible charge", "licence" and "mortgage of future assets" theories of the floating charge.
floating security over the entire assets and undertaking of a company. Moreover, lenders, fearing that the shield of fixed charges which they had obtained may have missed something (e.g. book debts), used the floating charge to cover any potential gaps. The commercial benefits associated with the floating charge, whereby the borrower could continue to deal with their assets, entrenched its position within English lending practice. However, two modern developments subsequently altered the practical function of the floating charge in England. First, as the ability to obtain fixed charges over an ever greater class of assets increased, 28 so the floating charge was used purely to perform a "sweeping up" exercise, enabling a lender to take security over those assets of the debtor which it had failed to cover by the taking of such fixed charges. In essence, territory normally falling within the domain of the floating charge began to be invaded by the fixed charge with all of the concomitant benefits which this produced for lenders. 29 Moreover, a practice emerged whereby quasi-security devices began to be used by lenders to obtain a form of charge over tangible assets, e.g. retention of title, commercial trusts, sale and leasebacks and conditional sale devices. The greater the law evolved to expand the portfolio of security which could be made available to the creditor, the more likely that the value of the securitised assets was sufficient to cover the value of the indebtedness owed by the charger to the lender. These developments with regard to fixed securities led Gretton to comment recently that "the floating charge itself is increasingly of marginal importance south of the border".
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Secondly, and much more importantly, following the introduction of the Insolvency Act 1986, the practical purpose of the floating charge to the secured lender had been its ability to thwart the appointment of an administrator. 31 See also A Berg, "Recharacterisation after Enron" 2003 JBL 205, which charts the history of the classification of charges as fixed or floating and the circumstances in which the English courts will treat an alleged "sale" or other quasi-security contract as a sham, and in reality a "charge" transaction and vice versa. 29 Principally in relation to the enhanced control exerted by the lender over the asset subject to fixed security, but more importantly, the ability of the fixed chargee to rank and be paid out in priority to preferential creditors on the insolvency of the borrower company, on which see the effect of the Insolvency Act 1986, sections 9(2), (3) and 10(2)(b) was to enable the floating charge holder to veto the appointment of an administrator. 32 This was achieved by the floating charge holder appointing a receiver out of court in accordance with the provisions of the instrument creating the floating charge (normally a debenture deed) before the petition for the administration order was heard by the court. 33 As a result, it made sense in practice for a lender to continue to take "lightweight" floating charges, even where they were "already secured up to the hilt by fixed charges over a company's most valuable assets". 34 In addition, the Insolvency Act, section 43 empowered (and empowers) a receiver appointed under a floating charge to apply to the court to dispose of property which was subject to a prior ranking fixed charge in favour of a secured creditor. This ability to impede the appointment of an administrator became the principal practical function of the floating charge in England and the main reason why it continued to be used.
(2) Scotland
The practical function performed by the floating charge in England can be contrasted with that which contemporary wisdom holds as its primary commercial function in Scotland. 35 The floating charge offers the solution to three major commercial problems; first, the limited ability 36 of a company registered in Scotland, or any debtor for that matter, to grant a security over corporeal moveables without 32 It has now been made clear that the obligations of the administrator are owed to the general body of creditors as a whole, see e.g. Insolvency Act 1986, Sch B1, subparas 3(1) and (2). This can be contrasted with the receiver, who was, and is, technically, an agent of the company in terms of the Insolvency Act 1986, s 44 (and s 57 in Scotland), but has the power to exert management control over the company's affairs and sell assets of the company in order to satisfy the indebtedness due by the company to the floating charge holder. 33 This is to be contrasted with the position in Scotland where the power of the floating charge holder to appoint a receiver is technically embodied in statute in terms of the Insolvency Act 1986, ss 51, 52, not the floating charge instrument itself. 34 McCormack, "Present and future of real and personal security", note 3 above, at 165. 35 For an analysis of the Scottish position prior to the introduction of the floating charge, see Menzies, "Is the creation of a floating charge competent to a limited company registered in Scotland?", note 7 above; Jack, "Coming of the floating charge to Scotland", note 7 above, at 133-134; and Gretton, "Reception without integration?", note 2 above, at 311-313. 36 It was, and is, possible to grant some non-possessory security over corporeal moveables, e.g. in relation to bonds of bottomry and respondentia, i.e. over ships and the cargo of ships respectively; some nonconsensual types of security, e.g. hypothecs, the depositing of alcohol (usually whisky) in bonded warehouses (Bell, Commentaries, Vol 9 2005 the edinburgh law review Therefore, the availability of the floating charge meant that Scots registered companies could grant securities over their fluctuating body of assets, dealing with them in the ordinary course of business. Of course, while it is possible to provide effective assignations in security constituting real rights over incorporeal moveables, it continues to be extremely difficult in practice. 43 Moreover, the floating charge provided the lender with a claim preferential to that of unsecured creditors on the insolvency of the debtor in relation to such corporeal and incorporeal moveables, by enabling the receiver to exert direct management control over the company and realise sufficient assets of the company in order to repay the indebtedness due to the floating charge holder. Therefore, the practical function of the floating charge in Scotland was not only concerned with its evident value in being able to block the appointment of an administrator (as was the case in England), but the fact that it covered assets over which the company would otherwise be unable to create security. The latter practical function, unlike England, it is claimed, constituted the cornerstone of the advantages provided by the floating charge in Scotland.
E. THE IMPACT OF THE ENTERPRISE ACT 2002
In 2001, the government signalled its intention to take a close look at the interaction between administrative receivership and administration in the insolvency process. In a White Paper, 44 the government expressed the view that "administrative receivership should cease to be a major insolvency procedure". The opinion was that the receivership route was incompatible with a rescue culture, which the government wished to engender within corporate Britain. Therefore, since the introduction of the Enterprise Act 2002, 45 the rights of the floating charge holder to obstruct the appointment of an administrator and appoint an out-of-court administrative receiver have been severely curtailed. 46 Subject to certain limitations, 47 lenders holding floating charges which were granted after 15 September 2003, will have no option but to appoint an administrator where a company is experiencing financial difficulties. 48 In addition, possibly, up to 20-50% of floating charge realisations made by an administrator are to be set aside for unsecured creditors. 49 Therefore, it is a widely held belief among commentators that there will be increased reliance on fixed charges and other quasi-securities in England (rather than floating charges) by lenders such as banks and traditional users of floating charges, despite the impact of Agnew v Commissioner of Inland Revenue.
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It is inevitable that banks and other lenders will look at ways of restructuring security transactions to the effect that they are treated as effective non-possessory security-holders. This will also involve the use of factoring, discounting, sale and leasebacks, conditional sale, retention of title and other non-possessory quasisecurity devices which can be deployed to constitute a form of charge over tangible property. Therefore, the effect of the introduction of the Enterprise Act 2002 is that the principal practical function which the floating charge performs in England has been removed. It was the ability of the floating charge holder in England to obstruct the appointment of an administrator which was so important. 51 The LC has since moved on to the next logical stage by somewhat unsurprisingly proposing that the floating charge be abandoned. , which provides that where the amount available for satisfaction of the claims of debenture or floating charge holders is (1) £10,000 or less, 50% of the relevant value, or (2) £10,000 or more, (a) 50% of the first £10,000 in value, and (b) 20% of the excess over such £10,000, will be available for distribution to unsecured creditors. On no account is the prescribed part to exceed £600,000. 50 The impact of Agnew, note 28 above, is encapsulated in the views expressed by Baroness Miller of Hendon in the debate on the reading of the Enterprise Bill in the House of Lords, HL Deb 2 July 2002, col 147: "There is a danger that banks, for example, will be reluctant to lend on the security of debentures and will insist on charges over fixed assets to the detriment of borrowers whose assets are mostly intangible." The same view is expressed by G McCormack in "The priority of secured credit: An AngloAmerican perspective" 2003 JBL 389 at 416-419, and Finch, "Re-invigorating corporate rescue", note 45 above, at 536-537 and 540-541. 51 It will only be on those occasions where the floating charge falls within those types of charges listed in the Insolvency Act 1986, ss 72B-72H, that the floating charge holder will be able to impede the engagement of an administrator; see note 46 above.
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F. ARGUMENTS FOR AND AGAINST THE RETENTION OF THE FLOATING CHARGE IN SCOTLAND
Although what follows owes an amount to the arguments presented by George Gretton in the 1980s, 52 there are now more compelling arguments which point towards the abolition of the floating charge. The points made by Gretton are still relevant to a large degree, but the context within which those arguments were made has changed.
(1) Reasons advanced for the retention of the floating charge
There are four principal reasons why it is said that the floating charge should be retained.
(a) The ability to charge circulating corporeal moveables without delivery
The first reason cited in favour of the floating charge is that it circumvents the inability of a debtor in Scotland to grant security over its most valuable assets, namely its corporeal moveable assets, stock-in-trade, raw materials, etc, without delivering such assets to the creditor. 53 As a result, the argument runs that the floating charge makes it easier for a company to obtain borrowing, while preserving corporate freedom over its fluctuating body of assets. This is based on the premise that lenders will decline to lend in the absence of adequate security.
To the extent that the floating charge achieves this by extending the pool of assets over which a company can grant security, it is reasonable to assume that more lenders will be willing to lend. 54 This is in harmony with the principal practical function served by the floating charge in Scotland as outlined above.
(b) The ability to charge circulating incorporeal assets without intimation
Secondly, the abolition of the floating charge would necessarily involve a reconsideration of the vexed issue of the competency of creating a fixed charge over book debts and other incorporeal moveables or incorporeal heritables in Scotland. In reality, this is not a major issue at present. 56 The practical difficulties inherent in obtaining fixed securities over book debts and receivables are eschewed by the fact that book debts are captured by the use of the floating charge. The existence of the floating charge evades the difficulties associated with the creation of securities over valuable incorporeal assets. 57 Any abolition of the floating charge in Scotland will mean that Scots law will require to grapple with the difficulties inherent in creating non-possessory securities over incorporeal moveables and incorporeal heritables. This is most important as it is the ability of the floating charge to securitise (1) incorporeal moveables and (2) incorporeal heritables, which is its main attraction in Scotland. Moreover, the Scots law rules on the ability to constitute fixed charges over incorporeal moveables constituting acquirenda would need to be revisited. For example, it is generally impossible, impracticable or difficult to effect a real right in security over incorporeal moveable property constituting acquirenda or a spes successionis in Scotland, i.e. future or contingent rights to property which are not yet in existence or owned by the cedent at the point of execution of the assignation in security from debtor to lender, or rights to payment under contracts with prospective account debtors which have not yet been entered into. 58 The principal issue is that if a cedent attempts to vest a real right in security over future or contingent incorporeal moveable rights/property in favour of a creditor, it is often 56 Due to the availability of the floating charge. However, this is a live issue in England. Fixed charges over book debts can easily be created in England, but this itself leads to conceptual problems. The difficulty is in whether the charge can be characterised as fixed or floating; see e.g. Brightlife, Cosslett, New Bullas, Agnew and Spectrum Plus (all at note 28 above). This may involve an examination of the legitimacy of establishing a dichotomy for legal fiction purposes between "uncollected debts" and the "proceeds of realisation of the debt" which English law has considered in New Bullas, Agnew and Spectrum Plus. , it was reported that senior counsel for the appellant had conceded that the doctrine of accretion enabled the assignation of future incorporeal property to vest that property in the assignee immediately upon its coming into existence, without any need on the part of the assignor to perform some further act. Reid, Law of Property, paras 677, 549-550 and Bell, Principles, § 881 were cited in favour of such a proposition. If this is correct and extends to incorporeal moveable property (a view expressed by Reid at para 678, based on the law of warrandice), then it represents a major exception to the acquirenda and spes successionis rule in the case of incorporeal moveable property. The House of Lords in Buchanan held that the transfer/assignation of "improvements" of certain intellectual property rights (being a form of incorporeal moveable) from assignor to assignee was competent, despite the fact that such "improvements" did not exist at the time of such assignation. The writer wonders whether Lord Hoffmann perhaps misconstrued the law on this point. See further commentary on this case by R G Anderson at xxx-xxx infra.
Vol 9 2005 the edinburgh law review the case that this is impossible or impracticable given the absence of any account debtor to whom intimation can be made. It is understood that the SLC will analyse the competency of fixed charges over book debts and the best manner in which the acquirenda and spes successionis issues could be tackled in its Seventh Programme of Law Reform. This is a most welcome development.
(c) The desirability of uniformity between Scots law and English law
The third reason advanced for the adoption of the floating charge is the sentiment that there should be a large degree of uniformity between English law and Scots law on the subject of the ability of companies to grant security, and that this, in particular, warranted the introduction of the floating charge. As Gretton stated: Finally, there is an argument that the existence of the floating charge facilitates the separation of the assets of a company from its debts, obligations and liabilities through the process of "hiving-down". Hiving-down occurs where a company, through a receiver appointed under the Insolvency Act 1986, section 51 or 52, sells the business, assets and goodwill and transfers the employees of the company in receivership to a subsidiary company. The subsidiary company obtains the assets, goodwill, employees, etc, of the company in receivership with effect from the transfer date, and the debts, obligations and liabilities of the company, constituting pre-transfer liabilities, remain with the company in receivership. 63 The perception is that the process of hiving-down performs a useful economic function by 
(a) The ability to charge circulating corporeal moveables without delivery
First, the argument is probably more apparent than real that the inability of a company registered in Scotland to grant security over its moveable assets, without delivery of those assets to the creditor, creates a demand for the floating charge. It fails to explain why the best cure for the malaise in Scots law on the constitution of rights in security over moveables is the floating charge. Other models of security may have been, and may be, available, which are more consistent with Scots law, e.g. other forms of non-possessory security common to other Civilian legal systems or "mixed" legal systems (such as the "notarial bond" in South African law).
Moreover, the strength of the related argument that lenders may decline to lend in the absence of the floating charge, 65 is limited in three principal areas. security to a lender (by extending the pool of assets that can be granted to the lender), the argument runs that it is reasonable to assume that more lenders will be willing to lend. presupposes that either lenders would decline to lend to such non-corporate organisations or, less radically, the cost of borrowing to such non-corporate organisations and individuals is much more expensive than that to companies. The former proposition is doubtful as it does not recognise the importance of personal guarantees procured by lenders from the managers of such non-incorporated organisations, 67 and the importance attached by lenders to cash-flow projections and business plans. In addition, if it were true, it would mean that organisational structure (or more accurately, a lack of it) dictates the ability to obtain credit. Indeed, in a recent empirical research report, the Scottish Executive Central Research Unit concluded that the inability of unincorporated businesses to grant floating charges does not significantly impede their access to external finance. 68 Meanwhile, the second proposition does seem unsustainable. 69 The empirical work conducted by Franks and Sussman 70 demonstrates that there is little scope for a debtor to negotiate a lower interest rate with its lender by offering more security since lenders will generally not fix interest rates with reference to the availability and amount of security which the debtor can offer. The findings of Franks and Sussmann have been corroborated by the empirical research of the Scottish Executive Central Research Unit, the latter concluding that the ability of a borrower to offer extra security only had a marginal effect on the interest rate charged by the lender.
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(ii) Lenders may decline to lend in the absence of the floating charge: Effect of this argument on listed companies This argument fails to explain the all too common phenomenon whereby large public limited companies or companies listed on the London Stock Exchange or the Alternative Investment Market refuse to grant floating charges or securities for their corporate borrowings, 72 without any prejudice to their credit position. If the the case against the floating charge in scotland Vol 9 2005 argument that lenders may decline to lend in the absence of the floating charge were correct, it would mean that plcs, having failed to grant security, would be unable to obtain borrowing. This is patently not the case. Moreover, plcs have the financial strength to negotiate with their lenders to use financing arrangements which are generally more sophisticated than the floating charge. For example, lenders may agree to take convertible bond issues or convertible preference shareholdings from plcs instead of floating charges on the basis that the risk of nonpayment is insignificant. The argument that lenders may decline to lend in the absence of the floating charge is counterbalanced to the extent that it is difficult to accept that the introduction of the floating charge, and hence the increase in the security available to lenders after 1961, led to an increase in lending to companies. The more valid analysis is to hold that there was no increase in borrowing or lending, but that, if there was any effect at all, 74 it was that the increase in the pool of corporate assets resulted in a cheaper cost of corporate borrowing. If it were otherwise, then it should be more difficult for non-companies to obtain borrowing. Moreover, there is no evidence that credit lines from third parties 75 were withdrawn or limited. Any argument in favour of the floating charge must demonstrate that its introduction resulted in greater access to corporate borrowing and that this was not accompanied by any countervailing saturation of alternative credit lines.
(b) The ability to charge circulating incorporeal assets without intimation
It is a fair point that the abolition of the floating charge would necessarily involve a reconsideration of the vexed issue of the competency of creating a fixed charge over book debts in Scotland. However, in itself, this is not a reason to reject the idea of replacing the floating charge with an alternative model in Scotland. The SLC's Seventh Programme of Law Reform includes an analysis of the difficulties involved in the taking of effective securities over incorporeal moveables, including 73 In such a case, the "lender" has the ability to convert the bonds into shares of the corporate "debtor" in order that the "lender" can exert control over the company, e. 
(c) The desirability of uniformity between Scots law and English law
The argument that there should be no discrepancies between the laws of England and Scotland in this area would be redundant if English law adopted the thinking of the LC and replaced the floating charge with the fixed charge with a licence to deal.
(d) The ability to "hive-down"
Finally, there is no particular reason why the economic benefits associated with "hiving-down" could not be achieved through the administration or liquidation processes. 77 For example, the terms of paragraph 60 of Schedule B1 to the Insolvency Act 1986 empower the administrator to do anything which a receiver can do, including the hiving-down of assets and goodwill, etc.
(3) Reasons against the retention of the floating charge
The main line of attack on the floating charge centres around its fundamental inability to adapt and fit into Scots law in a great number of areas, for example, in relation to Scots conveyancing practice 78 and general Scots commercial law.
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Likewise, the existence of the floating charge leads to problems for Scots registration laws, by virtue of the fact that it requires no recording in the Register of Sasines or registration in the Land Register even where it affects land. 80 This then results in issues for the law of property, and in particular the effect which the floating charge has on the fundamental publicity principle of Scots property law that a real right in security can only be effected by the happening of an overt act. Floating charges also affect the traditional rules of the Scots law of diligence, 82 bankruptcy, 83 set-off 84 and insolvency. 85 Finally, and perhaps most remarkably, the rules relative to the constitution and enforcement of the floating charge, which is itself a form of security right, are far from in accordance with the rules of Scots law on rights in security 86 generally. Indeed, the introduction of Schedule B1 to the Insolvency Act 1986 (by the Enterprise Act) opens up the possibility of a floating charge never actually attaching and thus never becoming a real right in security since the appointment of an administrator (which is now the predominant insolvency procedure on the enforcement of a floating charge) does not lead to the attachment of the floating charge. Thus, to the extent that it is now possible for a floating charge never to attach and thus confer a subordinate real right, it is conceptually difficult to conceive of the floating charge as a right in security in any meaningful sense at all. All of this adds to a potent argument for the reform or abolition of the floating charge. However, the conceptual and practical difficulties which the floating charge impose upon Scots law, while considerable in themselves, have never been viewed as sufficient to warrant any reform of the position. 87 One suspects that the desira- In light of these developments and the fact that the whole concept of the floating charge does not fit in easily with the principles of Scots law, one must question why the abolition of the floating charge is not on the agenda in Scotland. It is surprising that the jurisdiction which developed the floating charge is contemplating its elimination while the jurisdiction which has always had fundamental problems with the floating charge is impliedly advocating its retention and, a fortiori, elevating the register of charges maintained by the Registrar of Companies into a register of floating charges. One suspects that the importance of jurisdictional uniformity in relation to this subject was accompanied by a feeling that the principal practical function relative to the floating charge in Scotland must be retained at all costs.
As mentioned at the beginning of this article, Jack submitted that any abolition of the floating charge would have harmful consequences for the "fragile" Scottish economy. 92 This sentiment is predicated on the difficulties which Scottish registered companies would experience in obtaining inexpensive finance were the floating charge not available. It reflects the deep-seated view that the floating charge is the only means available for the company registered in Scotland to securitise their fluctuating body of corporeal and incorporeal moveables without delivery of the same to the creditor or intimation to the account debtor. This is the principal practical function associated with the floating charge in Scotland which was identified earlier in this article. It is submitted that the importance given to the requirement for uniformity across the UK on the topic of floating charges was matched by the importance attached to the principal practical function of the floating charge in Scotland. The reasoning is that to remove the floating charge would consign Scottish registered companies to economic turmoil overnight.
Jack's view may be true, reflecting a relatively long-standing perception which may or may not be justified. However, the principal practical function performed by the floating charge in Scotland should not per se be seen as an impediment towards its abolition. It is submitted that the SLC should be asked to review the English replacement model, and any alternative replacement models, with a view to assessing the suitability of the identified model for application (with or without amendments) to the Scottish system. To cover the situation where the SLC views the English replacement model as inappropriate for Scotland, the SLC's remit should also involve the production of a model 93 that would enable a company registered in Scotland to grant security over its circulating moveable assets, stock, raw materials, etc, retenta possessione. 94 The present impetus for reform of the law of both the registration of company charges and the law on the assignation of incorporeal moveables in security represents an ideal opportunity to consider the reform or abolition of the floating charge. Indeed, the LC originally called for a particular rule of Scots international private law to recognise the "new" charge which it is proposing to replace the floating charge where a financing statement has been filed by an English registered company in Cardiff (in terms of the notice-filing system which the LC has proposed should be introduced in England and Wales).
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One should also consider the problems which may be encountered if the floating charge is retained in Scotland, yet abolished for the purposes of English law and replaced with a fixed charge coupled with a licence to deal, as recommended by the LC. It is a subject for concern that there is the potential for cross-jurisdictional mismatch within the insolvency context. If Scotland continues with the present transaction-filing system 96 and England introduces a notice-filing system, Vol 9 2005 the edinburgh law review be generated. The proposed abolition of the floating charge in England will mean that lenders who would otherwise have obtained a floating charge will take the new form of fixed charge (with a licence to deal with their circulating stock, assets, etc) from debtor companies. The current law in both Scotland and England dictates that preferential creditors are paid out after fixed charge holders, but before floating charge holders.
98 Therefore, if it is likely that there will be an increase in fixed charge holders in England, then it stands to reason that this may result in preferential creditors being placed in an inferior position. One can contrast this with the position in Scotland where the continued existence of the floating charge may result in the situation whereby preferential creditors continue to be paid out before floating charge holders.
The differences between the jurisdictions may also have a knock-on effect on the amounts paid to unsecured creditors as a result of the provisions on the "prescribed part" in section 176A of the Insolvency Act 1986. 99 The "prescribed part" is payable out of the realisations of a floating charge. 100 Therefore, if the floating charge is replaced by the fixed charge with a licence to deal in England, this could render the provisions relative to the "prescribed part" redundant.
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Contrast this with Scotland, where the floating charge would continue to exist.
There is also the possibility that the effectiveness of the rules 102 which have been recently introduced on the satisfaction of the administrator's expenses in an administration 103 could be removed in England. The current law in England and
Scotland dictates that the expenses of an administrator are payable out of the proceeds of sale of the charged assets which are realised to repay the indebtedness secured by a floating charge. 104 If the floating charge was abolished in England, this might mean that the administrator's expenses would require to be met from another fund, whereas in Scotland the expenses of the administrator would continue to be satisfied out of the realisations of the floating charge. Of course, the straightforward means of avoiding the possible difficulties outlined above 105 would be by the enactment of a provision that the "substitute" fixed charge with a licence to deal be made subject to the existing rules (on the payment of preferential debts, the "prescribed part" fund and the satisfaction of the expenses of administration, etc) which currently apply to the floating charge. However, the existence of such potential difficulties only goes to demonstrate the point that there has been a failure by the Law Commissions to adopt a coordinated approach across the UK in relation to the subject of charges, rights in security, the treatment of preferential creditors and priorities on insolvency.
A related argument based on the Enterprise Act 2002 concerns the ability of an English registered company to grant a larger pool of fixed non-possessory security than its sister company registered in Scotland. After the Enterprise Act 2002, the view in England is that lenders will insist on obtaining more fixed charges than at present (to compensate for the removal of the right to appoint an administrative receiver under the floating charge). As we have seen, the English law of fixed charges, based as it is on equitable principles, is more willing to empower its companies to provide valid fixed non-possessory security over a greater class of assets than is the case in Scotland. Meanwhile, in Scotland, the difficulties associated with the creation of fixed non-possessory securities will result in the floating charge continuing to be taken by lenders, constituting the predominant security in the lender's security package. On the basis that an English registered company is more likely to have granted a larger portfolio of fixed non-possessory security to a lender, a lender may elect to call up the fixed securities only to repay the outstanding debts. This would avoid the need for the lender to have recourse to the fixed charge with a licence to deal, which the writer suspects will be made subject to the same rules on administration as the floating charge. Therefore, where difficulties ensue in the English corporate borrower's capacity to meet its debt repayment commitments, there is more scope for it to remain outside the formal insolvency procedures. However, given the difficulties in creating fixed non-possessory securities in Scotland, in the same set of circumstances, it is more likely that a lender will appoint an administrator in terms of a floating charge. Therefore, Scottish registered companies may become more prone to premature administration or liquidation than English companies. This situation must be avoided at all costs, should Scotland wish to sustain an economic level playing field with England. the sophisticated secured creditor holding a floating charge (and possessing knowhow and commercial acumen) onto the preferential creditor, unsecured trade creditors and other involuntary creditors, e.g. victims of delictual or tortious acts.
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This enhances the possibility of losses to those less able to shoulder the burden and hence enhances the possibility of a chain of bankruptcies among unsecured creditors in the habit of dealing with the company. While there may be some force in this argument, it is limited by a number of factors. First, this point can be argued in relation to all kinds of secured credit, not just the floating charge. Secondly, it fails to explain studies which demonstrate that the larger the company, the less likely it is that a floating charge has been granted to obtain credit. 112 For these reasons, although there may be some merit in this point, it is a narrow argument. One other issue to be tackled is whether it is legitimate to assume that the answer to the issue of the floating charge in Scotland is to abolish it and harmonise Scots and English law. Of course, this view possesses some merit. For this reason, the SLC might consider the English replacement model and whether it should be adopted in Scotland. However, the fundamental point is that whatever replaces the floating charge should be a model of security which is sufficient to permit a company, or any legal person, to grant a form of security over present and future corporeal and incorporeal moveables, without relinquishing possession or control of the same and without any onerous burdens to complete the perfection of any real right in security. This is the principal practical function associated with the floating charge in Scotland which will also require to be secured by any replacement model. If the English replacement model cannot be introduced into Scotland (with or without amendments) because it fails to achieve this or does not fit well with the principles of Scots law, then it may be that an appropriate model which is more consistent with the Civilian tradition of Scots law could be fashioned or identified. Such a model should also be considered. However, the benefits to be obtained by the adoption of such a Civilian model (in fulfilling the principal practical function and providing conceptual fit with the rules of Scots private law) would require to be considerable. The merits in such a model would have to be so significant that they outweighed the sizeable disadvantages inherent in any disunity between the laws of Scotland and England and Wales which have been mentioned earlier. 113 Moreover, the issue of priorities on insolvency between the (replacement) security holder and preferential and unsecured creditors would require to be settled and harmonised across the whole of the UK, as would the structure and shape of the procedure adopted to secure the enforcement of the replacement model of security. However, these are all issues to be considered in relation to the adequacy of any replacement model, not in respect of the question as to whether the floating charge itself should be abolished, which is altogether compelling.
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G. IS REFORM OF THE LAW ON FLOATING CHARGES WITHIN THE LEGISLATIVE COMPETENCE OF THE SCOTTISH PARLIAMENT? (1) Framework under the Scotland Act 1998
The Scotland Act 1998 (henceforth the Act) afforded wide powers to the Scottish Parliament and Scottish Executive to legislate for Scotland. The Act empowers the Scottish Parliament to make laws for Scotland within specific areas falling within its legislative competence. The Act also gives the Scottish Parliament the power to deal with those matters which are not expressly reserved to the UK Parliament at Westminster. This is what some commentators have referred to as the "retaining model" 115 of devolution.
In the context of the reform or abolition of the floating charge in Scotland, the reserved matters listed in Schedule 5 to the Act are the most important. 116 In terms of the Act, section C1 of Schedule 5, the enactment of laws on the creation, regulation, operation and dissolution of business associations and companies are preserves of the UK Parliament. Likewise, the power to legislate on business and corporate insolvency is reserved to the Westminster Parliament under the Act, section C2 of Schedule 5. What is also interesting is that it is outwith the legislative competence of the Scottish Parliament to make laws on the fixing of priorities in insolvency, i.e. the preferential payment of debts over other debts in insolvency, 117 laws in relation to the floating charge, then it is assumed that the SLC is empowered to make recommendations about the law on this same issue. However, the fundamental question is whether the Scottish Parliament has the power (1) to legislate the floating charge out of existence; (2) to modify Scots private law on the constitution, variation and assignation of securities/charges by recommending a new form of non-possessory security over moveables; and (3) to modify insolvency law by recommending the removal of the floating charge from Scots law, with the resultant effect this will have on the enforcement, satisfaction and ranking of securities/charges and thus the payment and ranking of preferential debts in insolvency. Sections C1 and C2 of Schedule 5 of the Act create an assumption that the Scottish Parliament can pass laws in respect of the floating charge in so far as they do not affect the fixing of priorities on insolvency. The problem with this analysis, however, is that it is difficult to conceive of circumstances where the removal of the floating charge from Scots law will not have at least some bearing on the priorities attached to the payment of preferential debts. Therefore, the three issues above are not mutually exclusive and demand to be assessed individually and cumulatively. The enactment of laws in relation to one of the categories, while prima facie affecting a devolved matter, may incidentally also relate to a reserved matter. To these questions, this article now turns. First, it is perhaps trite to state that the Scottish Parliament, having the power to make laws in relation to the floating charge, also has the power to pass laws for its removal. The power to reform, by implication, should include the power to abolish. Secondly, although it is not expressly stated in unequivocal terms, 119 into Scots law which replaces the floating charge with a new type of real, fixed right in security would undoubtedly involve the variation of the Scots law of property. For this reason, it is submitted that the constitution of an alternative model of security would prima facie fall within the jurisdictional competence of the Scottish Parliament.
However, any modification of insolvency law resulting from the abolition of floating charges raises a substantive issue. As stated above, by definition, any Act of the Scottish Parliament which discards the floating charge and introduces a new form of right in security will alter the rules on the payment of preferential debts, thus impinging upon matters which are reserved. 124 The question is whether this would result in any such legislation falling outwith the competence of the Scottish Parliament and thus being liable to challenge in the courts on the basis of legislative incompatibility. 125 In this regard, it is important to bear in mind the terms of the Act. Section 29(3) of the Act provides as follows:
… the question whether a provision of an Act of the Scottish Parliament relates to a reserved matter is to be determined, subject to subsection (4), by reference to the purpose of the provision, having regard (among other things) to its effect in all the circumstances.
Furthermore, the Act (section 101(2)) provides the Scottish Parliament with a measure of flexibility, stating: "Such a provision [which may relate to a reserved matter] is to be read as narrowly as is required for it to be within competence, if such a reading is possible, and is to have effect accordingly."
Himsworth and Munro, referring to the ministerial debates on the Scotland Bill, commented that the combination of these statutory provisions is such that the primary purpose or "pith and substance" 127 of a piece of legislation should be placed under the microscope in order to determine whether a legislative provision "relates to" a reserved matter. 128 As Lord Sewel stated at committee stage in the House of Lords:
In other words, it is intended that any question as to whether a provision in an Act of the Scottish parliament "relates to" a reserved matter should be determined by reference to its "pith and substance" or its purpose and if its purpose is a devolved one then it is not outside legislative competence merely because "incidentally it affects" a reserved matter. A degree of trespass into reserved areas is inevitable because reserved and other areas are not divided into neat watertight compartments. 129 On the basis of such a broad-brush approach, it is submitted that if the purpose of an Act of the Scottish Parliament is to abolish the floating charge, replacing it with a new form of fixed security, this would satisfy the test in the Act, section 29(3) and fall within the Scottish Parliament's legislative competence. This would be the case regardless of the fact that it made consequential amendments or "trespassed" to a degree, into the law of preferential debts. 130 Moreover, Schedule 4, paragraph 3 provides that any amendment to the law on preferential debts can be treated as merely "incidental" and "necessary" to achieve the purpose of reforming the Scots law on the creation and extinction of real rights in security (by the abolition of the floating charge and its replacement with a new form of non-possessory security) and is thus within the legislative competence of the Scottish Parliament. 131 Matters are somewhat complicated by the fact that a special category exists where an Act of the Scottish Parliament purports to amend "Scots private law".
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In this connection, it is relevant to refer to section 29(4), which is framed in the following terms:
A provision which-(a) would otherwise not relate to reserved matters, but (b) makes modifications of Scots private law, or Scots criminal law, as it applies to reserved matters, Vol 9 2005 the edinburgh law review is to be treated as relating to reserved matters unless the purpose of the provision is to make the law in question apply consistently to reserved matters and otherwise.
On this basis, Lord Sewel expressed the view that the type of provision described above would only affect those rules of Scots private law which are special to reserved matters: those rules of Scots private law which result in a distinct and separate treatment of a reserved matter. 133 Applied to the particular context of this article, the question is whether the Scots law rules on the floating charge and rights in security result in a distinct and separate treatment of the law on preferential debts on insolvency, the latter being a reserved matter. In other words, whether the Scots law rules on the floating charge and rights in security are special to reserved matters. It is submitted that the rules on the floating charge are not special to the reserved matter of preferential debts. Moreover, it is submitted that any incidental amendments to the rules on the payment of preferential debts by an Act of the Scottish Parliament which replaced the floating charge with a new form of fixed right in security would not be "special to reserved matters". The writer's view is that the replacement exercise would alter Scots private law, in particular the law of property. However, it would not change Scots law in so far as it applied to a reserved matter; it would only change Scots private law in so far as it applied to Scots private law, albeit having an incidental bearing on the reserved matter of the ranking and priority of payments of preferential debts. On this basis, it is submitted that the Scottish Parliament would have the power to legislate on these issues, and that the SLC should be asked to report on the same.
H. CONCLUSION
One of the main reasons why the floating charge has been immune from the calls for its abolition over the years has been the desirability of maintaining coherence of approach across the UK. A second reason was its commercial utility, whereby it allowed Scottish registered companies to grant security over their circulating corporeal and incorporeal moveable assets without relinquishing possession to the lender (in the case of corporeal moveables) or intimating the creation of security to the account debtor (in the case of incorporeal moveables). The third reason advanced for the retention of the floating charge is that lenders may refuse to grant credit, or increase interest rates, in the absence of the floating charge. Finally, it is argued that the floating charge performs a useful commercial function by enabling the assets of a company to be separated from its debts, obligations and liabilities through the process of "hiving-down". The intention of this article is to demonstrate that the reasons for the retention of the floating charge could be challenged in light of current developments. The line of attack is now more formidable than ever and the floating charge should be abolished. This approach is adopted for five particular reasons. First, Scots law has experienced particular difficulties in incorporating the floating charge within the general principles of private law. Since the time of Gretton's writings in the 1980s, those difficulties have progressively become acute. Second, the principal practical function associated with the floating charge has been removed in England, resulting in the LC recommending that it be substituted for a fixed charge which permits trading of the chargor's circulating assets and stock. Any abolition of the floating charge in England would remove the argument that discrepancies between Scots law and English law on the recognition of the floating charge must be avoided. Third, this article has shown that there is no reason why the floating charge is the answer to the difficulties inherent in Scots law on the constitution of rights in security over moveables. Other more appropriate models could be investigated. Fourth, recent empirical research has discredited the argument that the absence of the floating charge might prejudice the position of a prospective borrower. There is nothing to suggest that lenders may (1) decline to lend or (2) increase the cost of borrowing (by raising interest rates) if the legal environment failed to include the floating charge. Fifth, if English law does replace the floating charge and Scotland does not follow suit, there is the possibility of a divergence of approach between English law and Scots law on the subject of priority of payments to preferential creditors, the "prescribed part", the ranking of the payment of an administrator's expenses and the rules on the attachment of charges.
The removal of the reasons for the retention of the floating charge in light of recent developments at least merits an examination by the Scottish Ministers as to whether legislation should be introduced to replace the floating charge with a form of security which captures the main commercial purpose of the floating charge in Scotland while adapting easily with the principles of Scots private law. Such a task would be best performed by the SLC within its Seventh Programme of Law Reform, which already contains an intention to review the law on the constitution of rights in security over incorporeal moveables. The review of the floating charge in Scotland could be undertaken at this time, given how closely related these topics are. This article's conclusion that the floating charge should be replaced should be analysed in light of the SLC's research findings.
The future replacement model proposed by the LC should also be examined by the SLC with a view to assessing its suitability for application to Scots law. In Vol 9 2005 the edinburgh law review addition, a model of effecting security over incorporeal and corporeal moveables which is consistent with the principles of the "mixed" system of Scots law should be considered. As part of this process, the securities prevalent in other "mixed" systems should be studied. However, if any system other than the English replacement model is adopted, the benefits associated with such a system must outweigh any disadvantages generated as a result of any discrepancies between the laws of England and Scotland on the constitution of non-possessory security. It is submitted that these are the guiding principles which should underpin any future review of a replacement model.
